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July 13, 2026 
 
Office of Management and Budget 
Office of Federal Financial Management 
725 17th Street, NW 
Washington, DC 20503 
 
OMB-2026-0034-001 
 
We thank you for this opportunity to submit these comments concerning the proposed new OMB Regulation for 
Federal Financial Assistance, OMB-2026-0034-0001 (published May 29, 2026) (hereafter “Proposed OMB 
Regulation”). The Archaeological Institute of America (AIA) is a private, non-profit charitable corporation 
founded in 1879 and chartered by an act of Congress in 1906.1 The AIA is the oldest and largest organization in 
the United States that is devoted to the world of archaeology. It has over one hundred local societies located 
throughout the United States and a membership of approximately 150,000 professional archaeologists, 
corresponding members, students, and lay enthusiasts united by a shared passion for the past, for archaeology and 
for its role in furthering human knowledge. The first excavations the AIA supported were in the southwestern 
United States in 1880. The AIA was instrumental in enactment of the American Antiquities Act in 1906, the first 
significant U.S. legislation to protect the American archaeological heritage. In 1907, it founded the School of 
American Archaeology in Santa Fe, New Mexico, later known as the School for Advanced Research. In 2011, 
Congress declared the first “AIA National Archaeology Day,” which is now observed annually and attracts nearly 
200,000 participants. 
 
At the core of its mission, the AIA promotes archaeological inquiry and public understanding of the material record 
of the human past to foster an appreciation of past cultures and how these inform a better understanding of the 
present and future. The AIA supports archaeologists, their research and its dissemination, and ethical professional 
practice; educates people of all ages about the significance of archaeological discovery; and advocates for the 
preservation of the world’s archaeological heritage. Cultural heritage encompasses both tangible and intangible 
assets, memories, stories, places, and landscapes that bring communities together under a shared understanding of 
the past in the present. When safeguarded and protected as a whole, cultural heritage holds societies together under 
the roof of a collective history and a creative imagination of the future, whether it is local, regional, or national. 
Heritage provides communities with resilience and a sense of belonging. Archaeologists of the AIA around the 
world not only play an important role in the scientific study of places, monuments, and artifacts of heritage but 
they are also stewards and stakeholders of heritage with their practices of care and advocacy.  
 
While the AIA’s earliest endeavors occurred within the United States, it has equally at its roots a passion and 
devotion to understanding and discovering the classical world. Its founders, successive leaders and current 
membership are particularly devoted to the study of the classical civilizations of Greece and Rome throughout the 

 
1 Archaeological Institute of America, “History: Our Story” https://www.archaeological.org/about/history/. 
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Mediterranean. The AIA and its members have been involved in such long-term American excavations as at the 
Agora in Athens, Corinth and elsewhere in Greece. 
 
The purpose of the proposed OMB revision of Guidance for Federal Financial Assistance is stated to be to 
“improve transparency, accountability, and oversight for Federal awards” as well as to reduce waste and misuse 
of taxpayer-funded assistance. The revisions also have the purpose of ensuring that “basic American principles of 
equality and equal opportunity are upheld … and that unlawful discrimination” is not permitted. These are all goals 
with which the AIA agrees. However, in many of its broader strokes as well as its details, the Proposed OMB 
Regulation risks having the opposite effect while discouraging and minimizing opportunities for American-funded 
research. Many of these changes will have a severe detrimental effect on the community of archaeologists whom 
the AIA represents as well as on the community of archaeological enthusiasts whom the AIA equally represents. 
In fact, the nonprofessional membership of the AIA now outnumbers the professional members, indicating the 
outreach that the AIA has to the broader American public. 
 
The proposed OMB Regulation is an extensive new regulation that paints with broad brush strokes in two particular 
ways. First, it aims to convert what were in the past labeled as “guidance” into regulation. This is important because 
regulation brings greater enforceability in contrast to guidance. Second, it purports to incorporate several aspects 
of national policy, as enunciated in a series of Presidential Executive Orders, as if they were expressions of 
statutory law, enacted by Congress. Presidential Executive Orders embody the overarching policy goals as 
articulated by a particular administration, but they are not law and cannot be enforced as if they were law through 
regulations. For an Executive Order to bind an agency, the Executive Order must operate within existing law, 
primarily statutes enacted by Congress. Many aspects of the Proposed OMB Regulation raise serious questions of 
lawfulness, constitutionality and effectiveness. Because of the sweeping and far-ranging changes being proposed, 
the AIA will comment on only four aspects. 
 

(1) [200.205] Federal Agency Review of Merit Proposals 
The Proposed OMB Regulation adds a requirement for pre-issuance review to be conducted by a political appointee 
to ensure that Federal award proposals comply with “applicable law, Federal agency priorities, and the national 
interest.” (§ 200.205(b)). This review is to ensure that discretionary awards “advance the President’s policy 
priorities” (§ 200.205(b)(1)) and must not be used to promote “anti-American values” (§ 200.205(b)(2)(iv)). This 
provision creates two demonstrable harms not only to the scientific community but also to the American public, 
which benefits from scientifically and otherwise rigorous research. First, it demotes in the review process the 
objectively based system of merit-based peer review, typically conducted in a blind or double-blind manner. This 
review, which is the gold standard of scientific and humanistic inquiry, works to ensure that it is the merit of a 
project, not the institutional affiliation, the reputation of an applicant or extraneous factors, is the basis for awards 
of funding. Second, it inserts a highly variable and subjective view of what the President determines is a policy 
priority and what is viewed as anti-American values. Over the 250 years of this nation’s existence, the views of 
national policy and “anti-Americanism” have changed, whereas the goals of merit-based review remain. This 
insertion of political review, which can change from one administration to the next demotes objectivity and places 
continuity of projects on an uncertain basis. 
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(2) [200.300] Statutory and National Policy Requirements 

This proposed regulation would introduce a requirement that funding be subject to policy requirements. These 
include elimination of funding for what is deemed to be “DEI” or “DEIA” projects that violate Federal anti-
discrimination laws. It also requires elimination of funding for projects based on “gender ideology” as defined in 
EO 14168 (§ 200.300(b)(2)). While the reference to Federal laws with respect to discrimination would seem to 
provide a statutorily-based anchor, this does not seem to be a complete definition of what OMB means by the 
terms “DEI” and “DEIA” and there is no such statutory reference with respect to “gender ideology.” It is unclear 
how these restrictions would affect funding for numerous types of archaeological research projects. As just a few 
examples, would it prevent studies of how ancient Greeks and Romans viewed the classification of race or gender; 
or studies of less-elite areas of ancient cities and towns; or studies of the workmen who built the ancient Egyptian 
pyramids and their living areas and work conditions?2 As discussed further below, these requirements add a highly 
subjective and fluid set of criteria to project funding that will make it difficult for applicants and recipients to 
understand what projects can be funded and what risks they bear in accepting funding.  
 

(3) [200.220] Prohibition of Using Funds for Covered Foreign Collaborations 
The members of the AIA conduct extensive excavation and other research projects throughout the world, including 
many countries in the Mediterranean region and beyond. Most of these projects involve collaboration with foreign 
colleagues and institutes and sometimes governments, as properly issued permits from a government are required 
before excavation and often other research may be conducted. In addition, AIA members have close working 
relationships and collaborations with research institutes established in foreign countries, including in countries 
such as India and Pakistan. These U.S.-based institutes often rely on funding that comes directly or indirectly (as 
subgrants) from the federal government. The Proposed OMB Regulation will prohibit use of federal funds for a 
“collaboration, agreement, program, or activity with a covered foreign government or covered foreign entity.” (§ 
200.220(a)). A “covered foreign government” is defined as a country designated by statute, Executive order, or 
other Federal law, as: “(1)(i) A foreign adversary; (ii) A country of particular concern; (iii) A country subject to 
sanctions or restrictions relating to national security, defense, or intelligence activities” (§ 200.220(d)).3  
 
To the extent a designation is enacted by Congress or carried out by an agency pursuant to a Congressional grant 
of authority, such designations would comport with law. However, a designation adopted pursuant to an Executive 
Order may not be a statutorily-authorized designation and would be subject to extreme variation and changes with 

 
2 See, e.g., Sonja Anderson, “Lower-Class Workers May Have Been Buried in Ancient Egyptian Pyramids alongside Elites,” Smithsonian 
Magazine (March 25, 2025) https://www.smithsonianmag.com/smart-news/lower-class-workers-may-have-been-buried-in-ancient-
egyptian-pyramids-alongside-elites-180986305/; Daniel Weiss, “Journeys of the Pyramid Builders,” Archaeology (July/August 2022) 
https://archaeology.org/issues/july-august-2022/features/egypt-wadi-el-jarf-port-papyri/. Would such research qualify as “neo-Marxist 
perspectives about enduring class struggle”? U.S. Senate Committee on Commerce, Science, and Transportation, “D.E.I. Diversion, 
Extremism Ideology. How the Biden-Harris NSF Politicized Science” (2024), quoted in Proposed OMB Regulation Supplementary 
Information, Fed. Reg. Vol. 91, No. 103 (May 29, 2026), at 32199. 
3 The definition of “covered foreign entity” tracks that of a “foreign covered country” (§ 200.220(d)(2)). 
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each new administration. This means that a long-term project4 could be terminated suddenly, with no opportunity 
for input or evaluation by the scientific community, because a particular administration has taken a dislike of a 
particular country and even though the project was otherwise being carried out properly pursuant to grant terms. 
  

(4) [200.432] Conferences; [200.454] Memberships, Subscriptions and Professional Activity Costs; [200.461] 
Publication and Printing Costs 

These restrictions, taken collectively, would have the effect of limiting dissemination of research results both 
within the scholarly community and, even more importantly, to the general public, which is funding these projects 
and research. This result is perverse, arguably making it arbitrary and capricious. It is important to disseminate 
results within the scholarly community so that future research is not duplicative but rather builds on earlier 
research. The public is entitled to learn and is often very interested in the results of such research, particularly 
within the world of archaeology and ancient studies. A few examples are illustrative. At the AIA Annual Meeting, 
which is the primary means by which preliminary results of research projects (such as the previous season’s 
excavation results) are presented. The AIA’s meeting is specifically designed with special programming aimed to 
include members of the general public. These members of the public often then attend the sessions at which 
professionals present their research. Making it more difficult, if not impossible, for funding recipients to attend 
these meetings means that both professionals and the public will not hear from them. Similarly, restrictions on 
funding of publications, particularly, for example, funding of open access fees for professional journals, will only 
have the effect of preventing both professionals and the general public from accessing this information. While 
some of these restrictions on funding allow for exceptions, the need to seek approval on a case-by-case basis only 
increases the administrative burden to both grant recipients and the granting agency and adds uncertainty to the 
progress of the funded research. It is difficult to see what benefit derives from these restrictions whereas many 
detriments will result. 
 
The Proposed OMB Regulation in the Section-by-Section Discussion, particularly with respect to § 200.3005 but 
relevant to other proposed sections, presents an analysis of the legitimacy of these requirements under the First 
Amendment. OMB’s basic argument is that when the government provides funding (that is, the government is 
acting as patron), it can restrict the First Amendment rights of a recipient so long as the restriction does not extend 
to First Amendment protected activities that fall outside of the funded activity.  
 
Despite the OMB explanation of the applicability of First Amendment doctrine to government grants and the 
ability of the proposed regulation to withstand scrutiny, two recent court decisions in the context of termination of 
grants suggest otherwise. In American Council of Learned Societies v. National Endowment for the Humanities, 
2026 U.S. Dist. LEXIS 101514 (S.D.N.Y. 2026), the court held that the targeting of projects associated with 
“diversity, equity and inclusion,” “gender ideology” and other subjects that the Trump Administration considers 
as inconsistent with its priorities constituted discrimination on the basis of viewpoint and protected characteristics. 

 
4 The University of Pennsylvania has conducted excavations at the site of Gordion, located in southwestern Türkiye and the home of the 
fabled King Midas, since 1943. The United States through the American School of Classical Studies in Athens has held the permit since 
1931 to conduct excavations at the Athenian Agora, one of the most sought-after excavation sites in the world. These and numerous other 
long-term projects would be put at risk through this proposed revision. 
5 Fed. Reg. Vol. 91, No. 103, at 322128-20. 
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The First Amendment, applicable through the Fifth Amendment, prohibits the government from abridging the 
freedom of speech. It is well recognized that where the government is the speaker, the government is free to express 
and fund particular viewpoints. But government regulation or penalizing of private expression, outside of the 
government-as-speaker context, based on ideas or viewpoints violates the First Amendment. Id. at *128 (citing 
Rosenberger v. Rector & Visitors of University of Virginia, 515 U.S. 819, 828-29 (1995)). The court in ACLS 
further invoked the unconstitutional conditions doctrine stating the “government may not accomplish indirectly—
through the allocation or withdrawal of benefits—what it is forbidden to do directly.” Id. at *129. This doctrine 
“applies with particular force where the government conditions funding decisions on the expression or suppression 
of ideas.” Id. It also applies where “the government creates and funds a program that is expressly designed to 
facilitate private expression.” Id. at *130. The ACLS court also looked to National Endowment for the Arts v. 
Finley, 524 U.S. 569 (1998), where the Supreme Court stated that “funding decisions would raise serious 
constitutional concerns if applied in a manner that penalizes or excludes speech based on viewpoint.” Id. at 587-
88. The ACLS court concluded, “[w]here, as here, the government funds a program that facilitates private 
expression, it may not act where ‘the specific motivating ideology or the opinion or perspective of the speaker is 
the rationale for the restriction’.” ACLS, at *132 (quoting Rosenberger, 515 U.S. at 829).  
 
The Ninth Circuit Court of Appeals similarly held in Thakur v. Trump, 176 F.4th 1187, 2026 U.S. App. LEXIS 
14877 (9th Cir. 2026), with respect to the termination of government grants. The Ninth Circuit reiterated that while 
the government does not have to fund a particular program or activity, once it decides to fund certain programs, it 
cannot then choose recipients based on viewpoint or in order to suppress a particular viewpoint. Id. at *23. In 
response to the government’s argument that it can cease funding programs it believes are no longer in the public 
interest, the court responded that the government cannot discriminate “against disfavored speaker viewpoints 
within a program …. [T]he Supreme Court has repeatedly affirmed ‘the requirement of viewpoint neutrality in the 
Government’s provision of financial benefits.’” Id. at *24 (citing Rosenberger, 515 U.S. at 834). In Thakur, the 
government made the same argument as it makes here: that the government can constitutionally deny funding 
based on specified subjects so long as the denial does not interfere with the recipient’s free speech rights outside 
of the particularly funded program. However, the Ninth Circuit rejected this argument based on the 
“unconstitutional conditions” doctrine, citing to Rosenberger and Finley that in the provision of subsidies and 
financial benefits, the government may not suppress ideas, even those that are considered dangerous, and must be 
viewpoint neutral. Id. at *29-30.  
 
While there is considerable room for further First Amendment analysis and additional review under other 
constitutional and statutory doctrines,6 it is our belief that the Proposed OMB Regulation raises serious First 

 
6 For example, the lack of clarity involved in the use of such terms as “anti-Americanism” as part of grant review criteria or imposing 
political review would seem to raise questions under the First Amendment of whether such criteria are void-for-vagueness. The extent to 
which and manner in which the void-for-vagueness doctrine may apply to government funding are unclear. See, e.g., Cass R. Sunstein, 
“Our Money or Your Life!” Higher Education and the First Amendment, 139 HARV. L. REV. FORUM 76, 91, 93-94 (2025). Open-ended 
grant terms would fail to give fair notice of what is expected of applicants to receive or maintain funding. Such terms also open the 
possibility that the executive branch would pick and choose and “perhaps to favor its friends and to punish its enemies.” Id. at 91. Other 
doctrines that may apply include lack of statutory authority, violation of the Constitution’s Spending Clause, and agency action that is 
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Amendment concerns and questions as to the legitimacy of the Proposed OMB Regulation that remain unaddressed 
and unresolved. We therefore believe that the Proposed OMB Regulation requires additional extensive review and 
revision so as to eliminate the provisions that are counter to constitutional and statutory authorities and to 
incorporate views from the broad academic and scholarly community as to how to improve, rather than hobble, 
the provision of government research funding that has made the United States the world leader in conducting such 
research. 
 
We thank you for the opportunity to comment.  
 
Sincerely, 
 

 
Brian Daniels, Ph.D., RPA, President, Archaeological Institute of America 

 
Patty Gerstenblith, Ph.D., J.D., Member, AIA Cultural Heritage Committee 
 

 
arbitrary and capricious in violation of the Administrative Procedures Act, 5 U.S.C. § 706(2)(A). See Governing for Impact, “Challenging 
Funding Conditions Imposed by the Executive Branch” (September 2025) <https://governingforimpact.org/wp-
content/uploads/2025/09/Funding-Conditions-Issue-Brief-final.pdf>. 


